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1) Application Purpose Assignment of Aulhormtion 

2a) I1 this request is lor an Amendment or Wilhdrawal. enter lhe File Number of the pending application 
currently on lile wilh the FCC 

2b) File numbers 01 related pending applications currenlly on Me with the FCC 

I la File Number 

Type of Transaction 
3a) Is this a pro forma assignment 01 authorization or transfer 01 control? No 

13b) II the answer to llem 3a IS 'Yes', IS this a nollflcallon 01 a pro forma lransaction being filed under the Commission's lorbearance 
J 

procedures 101 telecOmmuniCatiOnS licenses7 

4) For assignment 01 authorization only, IS this a panilion andlor disaggregation7 No 

5.3) Does this filing request a waiver 01 the COmmiSSiOn rules7 
I/ 'Yes'. attach an exhibit providing the rule numbers and explaining circumstances No 

5b) I1 a leeable waiver request IS attached, multiply the number 01 SlatlOnS (call signs) times the number 01 rule 
sections and enter the result 

6 )  Are altachmenls being liled with this apphcatlon~ Yes 

7a) Does the transaction that IS the subject 01 this application also involve transfer or assignment 01 other wireless licenses held by the 
assiQnorltransleror or affiliates 01 the as51gnorltiansleror(e g , parents, Subsidiaries. or commonly controlled entities) lhat are not included on 
t h s  lorm and lor which Commission approval 1s required7 Yes 

7hi Does the transaction thal IS the subiectol this aDDlicatlon also involve transfer or asslanment 01 non-wireless licenses lhat are not 
I 
I ~I~~~~~ ~ ~ ~~~ ~ . .  

included on this form and for which Commission approval IS required? Yes 

Transaction Information 
8) HOW will assignment 01 authorization or rransler 01 control be accomplished7 Sale or other assignment or transfer of stock 
I1 requred by applicable rule. anach as an exhibit a Slatemenl on how control IS lo be assigned or lranslerred, along wllh copies 01 any 

http i lwtbwww05 fcc.gov/default sph/UlsPr1ntPreview.exe?FNC=frame~to~pnnt~Ahome~html~1969834 08/1 8/2003 
~~ ~ 
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23) FCC Registration Number (FRN) 

25) Entity Name (11 not an individual) 

26) P 0 Box (IAnd I Or 27) Street Address 

28) Clty 29) State 1130) Zip Code 

31) Telephone Number 

331 E-Mail Address 

24) First Name (if !ndividual) 11MI IlLasI Name (ISUIllX 

32) FAX Number 

i 

3 6 ) P O  Box llAnd I Or 

38) CltY 

41) Telephone Number 

37) Street Address 

39) State 1140) Zip Code 

42) FAX Number 

http.iiwtbwww0.5 fcc.gov/default sph/UlsPr1ntPrevtew.exe?FNC=frame_to_prtnt~Ahome~html~19698~. . OW1 8/2003 

51)PO Box I r I  
53) City Reston I 
56) Telephone Number (703)433-4000 

52) Street Address 2001 Edmund Halley Drive 

54) State VA 1155) Zip Code 20191 

157) FAX Number (703)433435 

llAnd I Or 61) P 0 Box 

63) Cily 

661 Telephone Number 

62) Street Address 

67) FAX Number 

64) State 1\65) Zip Code 

6Y) is the Assignee or Transleree a foreign government or the represenlatlve of any foreign govemmen17 

70) Is the Assignee or Transferee an alien or the represenlatlve 01 an alien? 

71) 1s Ihe ~ssiynee or Transferee a corporation organlred under the laws of any foreign government7 

72) 1s the ASS~QWX or Transleree a corporation of which more than one-tdlh of the capital slack IS owned 01 record Or voted by aliens or 
theti rcpresenlalwes or by a foreign government or representatrve thereof or by any wrporallon organized under the laws of a torelgn 

73) 1s the A W Q W ~  or Transferee directly or indirectly controlled by any other wrporallon 01 Whlch more than one-fourth 01 the capltal 
SIOCK 1s owned 01 record or voled by aliens, their representatives, or by a lorelgn government or representallve thereof, or by any 
corporat~on organized under the laws 01 a foreign country7 If 'Yes'. attach exhibit explaining nature and extent 01 alien or foreign 
ownersnip or control 

country? 

Ed 
@I 1 
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FCC Form 603 Schedule for Assignments of Authorization 

WILLFUL FALSE STATEMENTS MADE ON THIS FORM OR ANY ATTACHMENTS ARE PUNISHABLE BY FINE AND/OR 
IMPRISONMENT ( U S  Code, Tltle 18. Sectlon 1001) AND/OR REVOCATION OF ANY STATION LICENSE OR CONSTRUCTION 
PERMIT (U.S Code. Tale 47. Section 312(a)(l)l. ANDIOR FORFEITURE (U.S. Code. Title 47. SCCtSon 503). 

Authorizations To Be Assigned or Transferred 

Approved by OMB 
30M) - 0800 

El 1s the Assignee claiming the same category or a Smaller category 01 eligibility lor lnstallmenl paymenls as lhe Assignor (as 

delermined by the applicable rules governing the licenses issued 10 the Asslgnor)7 

If 'Yes'. 6s the Assignee applying lor installment payments? 
I 

Relei to appl caoie aucl on rules lor metnoti lo oelerm ne req.ireu gross revenues an0 lola assets .nlormation 

i - l - y l  Year 3 Gross Revenues Total Assets 

3) Certification Statements 
For Assignees Claiming Eligibility as an Entrepreneur Under the General Rule 

(Asstgnee cenilies that they are eligible to oblain the licenses lor which they apply 

Far Assignees Claiming Eligibility as a Publscly Traded Corporation 

Assgnee uen I cs lhal lney are e..gme tu oblam Ine 1,censes lor 6hlCn lney app., anU mal lney comply *.In the oel nilion 01 a PuD cly 
Traoeu Corporation as sel od on lne appmab e FCC rr es 

For Assignees Claiming Eligibility Using a Conlrol Group Structure 

ASS gnee cenhes tnai tney are e gib& to ouam me ~hcenses lor wncn Iney a p w  I 
I 

htt~://wtbwww05.fcc.gov/default.sph/lsPr1ntPrev~ew.exe?FNC=frame~to~pnnt~Ahome~html~19698~... 08/18/2003 



Assignee Cenilies lhal Ihe applicant's sole control group member 1s a pre-existing entity. 11 applicable 

For Assignees Claiming Eligibility as a Very Small Business, Very Small Business Consortturn, Small Business, or as a Small 

Business Consortium 

Assignee cellllies that they are eligible 10 oblain the licenses lor which they apply 

F l m y  Statement F l m y l  Statement 

~~ 

IAssignee cenilles lhal Ihe appllcanl's sole ~on l ro l  group member 1s a pre-exlstlng enltty. 11 appllcable I] 

0178657003938775773414429 pdf 

01~6S70~393877S773414429.Udf 

4) Licensee Eligibility (for transfers of control only) 
As a iesull 01 Iiansler 01 control. mu51 the licensee now Claim a larger or higher category 01 eligibility than was originally 

declared? 

111 'Yes'. the new calegory 01 eligibility 01 the licensee 1s 

httn ilwqhwww0S fcc gov/default.~ph/U1sPr1ntPrev1ew exe')FNC=frame_to_pnnt_Ahome_html_l~698:.. 08/1 812003 



Exhibit 1 

DISMISSALS AND REVOCATIONS 

In i-esponse to FCC Form 603, Item 74, Applicant has had no licenses revoked by the 
FCC Applicant hereby provides the circumstances of various insignificant dismissals or 
denials of applications filed by the applicant andor  its affiliates. 

Applicant andor its affiliates hold many Federal Communications Commission 
(“Commission”) licenses primarily for Special Mobile Radio ( “ S M R )  systems, many 
authorizing several hundred channels in a station’s area of operation. From time to time, an 
application associated with one of these facilities may he dismissed by the FCC, in whole or in 
part. typically for technical reasons such as a mistake in calculating the SMR interference 
protection standards set forth in Sections 90.6211b) of the Commission’s Rules. To the best of 
Applicant’s knowledge, however, none of the above-referenced dismissals or revocations was 
based on a character issue as defined by the FCC’s Rules and policies. Therefore, the FCC 
should find the Applicant has the requisite basic qualifications to be awarded the grant of the 
instant application 



PUBLIC INTEREST STATEMENT 

1. INIRODIJCTION 

Nextel Spectrum Acquisition (:orp (“Assignee”) and WorldCom Broadband 

Solutions. Inc (dehtor-in-possession) (”WBS”) and various affiliates of WBSl 

lcollectively. “Assignors”) hereby request authority, pursuant to section 31 O(d) of the 

Communications Act of 1934. as amended.’ for approval of assignment of various 

wii-eless licenses from Assignors to Assignee (the “Assignment Applications”) The 

liceiib?s subject to this proposed assignment (“Licenses”) are in the following services’ 

Multipoint Distribution Service (“MDS“), Multichannel Multipoint Distribution Service 

(“MM DS”). Wii des5 Communications Seivice (“WCS”), point-to-point microwave, 800 

M H r  land mobile radio service. cable television relay service (“CARS”), and satellite 

i-eceive-only earth stations. As debcnbed below, the proposed assignment complies with 

the Commission’s rules and will serve the public interest. 

11. DESCRIPTION OF THE APPLICANTS 

A. The Assiznors 

The licenses that are the sul>ject of the Assignment Applications are held by 

WBS, a Delaware coiporation, and the following entities, each of which is directly or 

indirectly conti-olled by WorldCom, Inc (drbtor-in-possession) (“WorldCom”), a Georgia 

corpot-ation CS Wireless Systems. Inc. (d~btor-in-possession). a Delaware corporation, 

m 3  U irelzs,$ \-rdec, Enterprises, Inc [debtor-in-possession), a California corporation In 

July and Novemhei 2002, WorldCom and substantially all of its active U.S subsidiaries, 

~ncluding the Assignors. filed voluntary petitions under Chapter 1 1  of the United States 

I 



Bankruptcy Code to reorganize their business and financial structure. As a result of the 

hanki-uptcy filing. WorldCom filed for Commission approval. inter aha. of the 

involuntary y w  f o m a  assigment of the wireless licenses held by Assgpors to the 

Assignors as debtors-in-possession in July and August of 2002 The Commission granted 

these applications i 

The Assigors currently provide fixed wireless broadband data services to 

approximately 1400 small and medium sized business customers in 13 markets.4 Service 

oficrings range from symmetrical 384 kbps to 1.5 Mbps downstread512 kbps upstream. 

All of the licenses. including the MDS and MMDS licenses, are operated on a 

noii-common carrier basis Assignors have never elected to operate as a common carrier, 

and Asignor has not in fact operated as a common carrier. Rather, as described in more 

detail below. Assignors have offered service to their customers on an individualized 

IXISI>.  which comports fully with the Commission’s Rules 

In particular, Section 21.903(b) of the Commission’s Rules provides that 

”Multipoint Distribution Service stations may render any kind of communications service 

con.\ibtent with the Commission’s rules on a common carrier or non-common carrier 

L).I>I\ 

” 0 1  lei>  vice indiscriminately to the general public,” whereas pnvate carriers “make 

Indi\,iilualizzd decisions regarding the terms and conditions of their service offerings.”6 

.I 1131 I,, while common carriers indiscriminately serve the public, pnvate carners are 

”ire? to determine to whom. and on what terms, service will be offered’ even if services 

;iie offered on a subscription basis ’ 

’’< The Commission and courts have long recognized that a common carrier 

AssiLmors have not indiscriminately held out their service offerings to the public 

2 



Nor have Assiqors ever filed a tariff for their services. Instead, Assignors negotiate 

individualized service contracts with their customers. 

B. The Assicnee 

Assignee, a Delaware corporation, is a wholly owned subsidiary of Nextel 

Communications, Inc. (“Nextel”), a Delaware corporation 

commercial mobile radio 5ervice (“CMRS”) in some 400 cities in the US. serving over 

Nextel currently provides 

eleven million subscribers, and is one of at least SIX CMRS providers with a national 

footprint 8 Nextel has invested more than $7 billion to establish a national digital 

network to provide a full range of wireless communications services in competition with 

other CMRS providers Nextel’s digital CMRS service integrates in a single mobile 

handset a digital dispatch service (known as Nextel Direct Connecdsm)) with 

interconnected mobile telephone service, Internet access, short messaging and mobile 

data service.’ By offenng this integated package of services. Nextel has become a 

siLmificant competitor to the established CMRS carriers throughout the U S. and 

continues to compete successfully in the provision of CMRS services. 

111. DESCFUPTION OF THE TRANSACTION 

On June 3, 2003. WorldCom received bankruptcy court approval to conduct an 

auction to sell certain assets. including the rights in and to the Licenses held by the 

Assignors. This auction was held on June 26-27, 2003, and following its conclusion, 

WorldCom determined that the Assignee had submitted the highest and best offer In the 

auction The Assignors and Assiyee subsequently entered into an Asset Purchase 

Agreement, dated July 8, 2003, for the sale of substantlally all of the assets of the 
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Assignors. including the rights in and to the Licenses, to Assignee for $144 million in 

cash and non-cash consideration consisting of a three year extension of a customer 

contract between subsidiaries of WorldCom and Nextel. On July 2 2 ,  2003, the 

bankruptcy court entered an Order approving, among other things, the terms and 

conditions of the Asset Purchase Agreement, as modified in certain respects. Attached as 

Exhibit I I  6 to FCC Form 305 is a copy of the Asset Purchase Agreement10 The 

Assignors and the Assignee now x e k  Commission consent to the assignment of the 

Licenses to Assignee as contenmplnccd by th is  Agreement 
IV. THE PROPOSED ASSIGNMENT COMPLIES WITH THE 
COMMISSION'S RULES ANI) WILL SERVE THE PUBLIC INTEREST 

Although Nextel is still in the process of developing specific business and 

technical plans for the use of the Licenses. the proposed assignment would provide i t  

with additional spectrum capacity and tlexibility to expand its digital wireless services 

and 3G mobile innovations. Nextel has engaged in a number of transactions to acquire 

spectrum licenses over the past ten years Nextel has often taken underutilized spectrum 

(particularly SMR spectrum), invested significantly in technology, and increased the 

number of subscnbers supported on the spectrum by orders of magnitude. Nextel plans 

to apply the expel-tisz it  has gained in these pnor transactions to the spectrum rights it 

proposes to acquire here Much ofthe spectrum the Commission has allocated for MDS 

and MMDS has been underutilized over the past several years Nextel is an industry 

leader in developing and providing innovative wireless products, services, and solutions, 

and will apply this same leadership. along with its technical expertise in developing 
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underutilized spectrum, to the MDS and other spectrum nghts it would acquire under the 

proposed assignment.1’ The proposed transaction will enhance consumers’ competitive 

alternatives by furthering Nextel’s ability to offer a greater menu of the wireless sewices 

consumers are demanding in today’s marketplace, thus furthering the Commission’s 

goals of maximizing the efficient use of the spectrum and promoting competition. The 

Wireless Telecommunications Bureau has recognized that Nextel’s deployment of 

efficient digital technologies provides a direct public interest benefit, and the addition of 

Assignors’ spectrum will enhance Nextel’s ability to continue this trend 12 

The Commission has issued a Notice of Proposed Rulemaking (“MDS’ITFS 

N f R M ’ )  that proposes substantial changes to the rules governing MDS, MMDS. and 

Instructional Television Fixed Service (“ITFS”) licenses 13 These proposed changes will 

have a significant impact on the use of these licenses, whether by Nextel or any other 

licensee. The MDSIITFS ,WRM (at 17 49-S7, 98-106) seeks comment on realigning the 

MDS and ITFS bands and the appropriate mechanism for transitioning incumbent 

licensees to the realigned band plan. Nextel has acquired substantial experience that 

would prow quite useful in such a transitioning process In particular, over the past five 

years. Nextel has relocated numerous incumbent licensees in the 800 MHz band to clear 

SMR Lhannels for CMRS use in Economic Areas throughout the countly. Grant of the 

Assignment Applications would permit Nextel to apply this experience to the planning 

and implementation of the Commission’s proposed realignment of the MDS and ITFS 

bands. This, in turn, would help advance the MDS/ITFS NfRM’s  goals of promoting 

competition, innovation and investment in these bands 14 

B. The Proaosed Assignment Will Have No Anticornaetitive Effects 

5 



The proposed license assigmments raise no competition issues because the 

Assignors and the Assignee compete in diffei-ent product markets As descnbed above. 

Assignoi-s offer / i d  wireless broadband data services to small and medium-sized 

businesses on a non-common carrier basis. while Nextel offers CMRS 15 These different 

seivices are not reasonable substitutes for each other. A consumer seeking a CMRS 

pi-o~idei- clearly doe5 not kiew the fixed services currently offered over the Licenses as an 

option, while a business customer seeking a broadband data service does not view 

Nextel's current mobile telecommunications services as an option Indeed. in i t s  most 

iecent i-eport i-egai-ding the deployment of advanced telecommunications services, the 

C'omniizsion listed cable modem sei-vice. DSL. optical technologies. terrestrial fixed 

\virelebb services (including MDS and WCS). and satellite services as "last mile" 

high-speed data technologies, but did imt include CMRS in this list ofcompetitois 16 

Even assuming the Assignors and the Assignee competed in the same product and 

geographic markets, the proposed transaction would not raise competition concerns The 

Commission has found that "there is  effective competition in the CMRS marketplace," 

including in rural areas 17 Nextel's acquisition of Assignors' rights in the Licenses 

clearly w i l l  not diminish this robust competition in any area The Assignors have no 

inobilz telecommunications senwe customers. and have only 1400 fixed wireless 

custoniers 111 13 maihets ~ wcll under one tenth of one percent of the total number of 

high-speed data subscribers i n  the business sector.18 Moreover, although Nextel intends 

tc? use the Licenses to provide innovative services to customers, the current band plan and 

technical rules governing the MMDS spectrum, which makes up a significant portion of 

the License,. make.: the provision o f  such services difficult As the Commission has 
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recognized in the pending proceeding that proposes to revise these rules, “the existing 

regulatory structure has limited the ability of operators to deploy two-way services and 

made I t  nearly impossible to provide mobile services.”I~ 
C. The Assignee Is Qualified to Hold the Licenses 

The Assibpee is legally, financially, technically, and otherwise qualified to hold 

the Licenses. The Assignee is not a cable operator, and therefore the proposed 

transaction does not implicate the cable-MDS cross-ownership provisions set forth in 

section 61 3 of the Act and section 21 912 of the Commission’s rules 20 The proposed 

Assignment will also comply with the foreign ownership provisions ofsection 310 of the 

Act and section ? I  4 of the Commission’s Rules.” 

V. PROCEDURAL ISSUES 

A. 

In response to objections raised in the bankruptcy proceeding by various ITFS 

Sections 1.935 and 21.29 of the Rules 

and MMDS licensees (“Spectrum Lessors”) who have entered into excess capacity 

ageements with WBS or its affiliates. WorldCom and Nextel amended the Asset 

Purchase Agreement on July 22. 2003 to modify, among other things, Sections 7.26 and 

7 29 ofthe Ageement (the “Modifications”) See Appendix A hereto The Modifications 

expanded and clarified the nghts of the Spectrum Lessors to access certain equipment 

and towers used or useful for their operations 

In exchange for WorldCom and Nextel ageeing to make the Modifications. the 

Spectrum Lessors ageed  to withdraw their ob~ections in the bankruptcy court. There 

was no other consideration. cash or non-cash, given by WorldCom or Nextel to the 

Spectrum Lessors, or from the Spectrum Lessors to WorldCom or Nextel. Further, there 
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was no written or verbal agreement between the Spectrum Lessors and WorldCom or 

between the Spectrum Lessors and Nextel that would prohibit the Spectrum Lessors from 

filing petitiom to deny, infornial objections, or any other pleading at the Commission 

regarding the Assignment Applications As a consequence, sections 1 935 and 21 29 of 

the Commission's rules. which govern agreements to dismiss FCC pleadings in certain 

cases, are not applicable 

B. WorldCom Reoreanization Transaction 

WorldCom and its subsidianes (as debtors-in-possession) have filed applications 

("Reoi-ganization Applications") to assign various FCC authorizations and licenses, 

including the Licenses, to these subsidiaries operating under the newly reorganized MCI, 

Inc ("Reorganized Entity") as part of its emergence from Chapter 1 1  bankruptcy. The 

Coniniiasion placed these Reorganization Applications on Public Notice on July 9,2003. 
-,. .> 

As contemplated by the July 9. 2003 Public Notice (at note 12), the Assignment 

Applic.uions to assign the Licenses fiom the Assignors (as debtors-in-possession) to the 

Abhiyiee arc being tiled during the pendency of the Reorganization Applications. The 

Alzigiiors and the Assignee request that the Asslgnment Applications be accepted for 

Iiliiis and processed separately from the Reorganization Applications. As provided in the 

l u l l  0 2003 Public Notice, upon grant and consummation of the Assignment 

Applications, WorldCom will amend its Reorganization Applications to remove the 

Liccnres from that proposed transaction to the extent the Reorganization Applications are 

 till pending before the Commission. In the event the Reorganization Apphcatlons are 

approved and consummated prior to the grant of the AssibgIment Applications, the 
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Assignors will file any necessary amendments to the Assignment Applications to reflect 

the assiLmnient andor transfer of the Licenses to the Reorganized Entity. In such an 

event, the Assignors and the Assignee request a blanket exemption from any applicable 

cut-off rules so that any such amendment to the Assignment Applications would not be 

treated as a major amendment requiring a second public notice period. Treatment of 

these applications in this manner would be consistent with prior FCC decisions regarding 

the processing of assignment or transfer applications that are affected by larger 

tiansactions undertaken for legitimate business purposes 2.1 

C. 

The Assignorb have on lile applications for new or modified facilities and may 

file for additional authorizations for new’ or modified facilities, which may be granted 

dunng the pendency of the Assignment Applications Accordingly, the Assignors and 

the Assig~ee request that the Commission’s grant of the Assignment Applications include 

authorization for the Assignee to receive assignment of: ( I )  any authorizations issued to 

the Assignors in the following services MDS, MMDS, WCS, point-to-point microwave, 

800 MHz land mobile radio service. CARS, and satellite receive-only earth stations from 

the date of the Assignment Applications until the consummation of the transaction 

following Commission approval, ( 2 )  construction permits held by the Assignors that 

mature into licenses after closing and that may have been omitted from the Assignment 

Applications; and ( 3 )  applications that have been, or which may be, tiled by the 

Assignors and that are pending at the time of consummation of the transaction. Such 

action would be consistent with prior decisions of the Commission.25 

VI. CONCLUSION 
9 

New Authorizations. Construction Permits, and Pending Applications 



For the reasons stated above. the assignment of the licenses to the Assignor will 

comply with the Commission’s rules and sewe the public interest. The Assignors and the 

Assiznee consequently request that the Commission g a n t  the Assignment Applications. 

IO 





I n  re Applicutions o f f  ittenc~r~i~~ffonirnunicutions, Inc Trunsferor, und Nextel 
Coiiitiiiinicutioiis, Inc Trunsferee, For Consent to Trunsfer Control of Pittencrieff 
Coii~t~iiinic~itions, Iric , Memorandum Opinion and Order, 13 FCC Rcd 8935,lI 65 (WTB 
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Opinion and Order. 16 FCC Rcd 21105. 7 19 (2001); In re Applications ofpucific 
W’ii e leJs  Tec~hriologies. lnc wid Nextel OjCuliforniu, Inc For Consent tu Assignment of 
L~cc~n.c.es, Memorandum Opinion and Order, 16 FCC Rcd 20341,n I8 (2001). 

I ?  In  the M(ittet-ofAniendiiient of Purrs 1. 21. 73, 74 und 101 of the Conimission ’s 
Rir1e.c to Fucihtute the ProviJion ($Fixed and Mohile Broudbund Access. Educutionul 
und Other Adwicetl  Sesvic~es in the 2150-2162 uiid 2.500-2690 MHz Bunds, 18 FCC Rcd 
6722 (2003) 

14 MDMTFS NP RM 11 I 

I C  

product market See I n  the Mutter ojliiipleiifentution of Sechons 3(n) arid 332 of the 
Cut~~nfiittirtitioii.c Act. Third Report and Order, 9 FCC Rcd 7988. 37 et seq (1994). see 
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APPENDIX A 



EXHIBIT E 

AMENDMENTS TO THE AGREEMENT 



1 
amended and restated in its entirety to read as follows: 

The definition of “FCC Rules” in Section 1.01 of the Agreement is hereby - 
“‘FCC Rules’ means Title 47 of the Code of Federal Regulations, as amended at 
any time and from rime to time, and any and all FCC decisions and policies issued 
pursuant to such regulatlons and the Communications Act, as hereinafter 
defined.” 

Section 5.@l(iil) of the Agreement is hereby amended and restated in its entirety 2. 
to read a follows: 

“(iii) filings with and approvals of the Federal Communkations Commission (the 
“FCC”) - as required under the Communications Act of 1934, as amended (the 
“Communications Act”) and the FCC Rules.” 

Section 6.W(iii) of the Agrement IS hereby amended and restated io its entirety 3. 
to read as follows. 

‘‘(iii) filings with and appmvals of the FCC as required under the 
Communications Acf and the FCC Rules,” 

Section 2.02(iv) of the Agreement is hereby amended and restated in its entirety 4. 
to read as follows: 

“(iv) 
Company Pending Applications that are granted and licenses that are issued as a 
result thereof by the FCC to any Seller dunng the period &om the date of this 
Agreement to the Closmg Date (the “Comuanv FCC Licenses”);” 

The second sentence of Sechon 5.06(a) ofthe Agreement is hereby amended and 

the nghts m and to the FCC Licolses listed on Schedule 2.02(iv), and any 

5. 
restated in its entirev to read as follows 

“For the avoidance of doubt, the foregoing sentence o f  this Section 5.06(a) does 
not apply to Sellers’ rights, tltles, if any, and interests under (i) the Real Property 
Leases, which are instead addressed in Section 5.07 or (ii) FCC Licenses, which 
are instead addressed in Sections 5.11,5 12 and 5.13.” 

Section 7.26(b) (Favorable Title Ruling) of the Agreement is hereby amended and 6. 
restated in its entirety to read as follows: 

“(b) Favorable Title Rulmg. 

(i) If the Bankruptcy Court rules that a Seller has good title to 
the Common Equipment and that Seller is entitled to nansfer good title to such 
Common Equipment to Purchaser h e  and clear of all Liens (other than those that 
would be terminated at the Closmg pursuant to the Approval Order), then such 



Seller shall transfer such Common Equipment to Purchaser at the Closing as 
provided in this Agreement. 

- (ii) In the event that a Seller rejects an Affected Lessor’s 
specbwn lease, then (A) Sellers shall, at their sole option, either conhnue to 
operate and permit such Anected Lessor to use the Common Equipment until the 
Closing Date or, if Sellers cease to operate such Common Equipment, will 
provide such Affected Lessor with thirty (30) days pnor wntten notice of ceasing 
to operate such equipment and (B) subject to subsection (iv) ofthis 
Secuon 7.26@), (x) a8er the Closing and for so long as Purchaser continues to 
operate the Common Equipment, Purcbaper will provide such Affected Lessor 
with free use of and physical access to such Common Equipment; (y) if Purchaser 
ceases to use the Common Equipment, then Purchaser shall (1) provide written 
notice of such &scantinuance to the Affected Lessor, and (2) grant the Affected 
Lessor a one tlme optlon to purchase or otherwise acquire the Common 
Equipment withm thirty (30) days of the date of such notice, on the terms and 
conditions (other than with respect to the timing of the purchase or acquisition) 
set forth in the Affected Lessor’s rejected spectrum lease; and (2) if Purchaser 
wishes to terminate, not renew or otherwise abandon a Tower Site Lease with 
respect to a Transmission Tower or Tower Site upon which Common Equipment 
is located or otherwise ceases to use such Transmission Tower or Tower Sitc, 
Purchaser shall offer to assign such Tower Site Lease to the Affected Lessor 
subject to the recnpt of any third party consents and approvals that may be 
necessary in connection with such assignment;prowded, however. that Purchaser 
shall have no obligation to incur any out-of-pocket costs or expenses in 
connection with such asignment (including, withour limitation, legal fees and 
expenses) unless Purchaser has received a written undertaking fiom thc Affccted 
Lessor (in form and substance satisfactory to Purchaser), to reimburse or pay 
Purchaser for such reasonable costs or expenses or othmvm enters into a similar 
expense arrangement that is satisfactory to Purchaser, in which case Purchaser 
shall use its commercially reasonable efforts to facilitate such assignment; 
provided,funher. that the Affected Lessor must accept Purchaser’s offer to assign 
such Tower Site Lease within rhirty (30) days &u the date of written nohce of 
such offer. 

(ili) If an Affected Lessor fails to exercise its option to purchase 
or acquire the Common Equprnent or assume the Tower Site Lease within the 
afor&entioned thirty (30)aay periods, Purchaser shall have no further obligation 
to sell, assign, haasfa OT otherwise convey the Common Equipment or the related 
Tower Site Lease, as applicable, to the Affected Lessor and shall have no M e r  
obligation to provide use of or physical access to such Common Equipment to the 
Affected Lcssor. 

(iv) Notwithsmcling anything to the contrary in this Apemerit  
or any Ancillary Agreement, Purchaser’s obligation to comply with the provisions 
of Section 7.26(b)(U) are conditioned upon Purchaser receivmg a written 
agreement and acknowledgment h m  the AfFected Lessor addressed to Purchaser 



to the effect that: (A) Purchaser is in no way assuming any of the obligations 
unda the rejected spectrum lease (or unda any 0th- spectrum lease which is not 
included in the final Acquired Assets); (B) although Purchaser will grant free use-- 
of the Common Equpment as provided in Section 7.26@)(ii), Purchaser will not 
have any obhgation to maintain such Common Equipment or any responsibility 
for the functionnlity of that Common Equipment; (C) the Affected Lessor will not 
be entitled to physical access to Common Equipment unless (i) Purchaser will 
incur no fees, charges, expenses or other costs in connection with providing such 
access, (ii) Purchaser gives its prior written consent to such access (such consent 
not to be unreasonably withheld or delayed), and (iii) either Purchaser’s Tower 
Site Lease expressly permits Purchaser to allow such Affeaed Lessor to have 
physical access to the Common Equipment or such A!-fected Lessor has obtained 
written permission to physically access the Common Equipment h m  the lessor 
under the Tower Site Lease; @) ifpuKhaser consents to the Affected Lessor 
receiving physical access to the Common Equipment as contemplated in the 
preceding clause (C), the Affected Lessor must (i) comply with any and all 
reasonable conditions imposed by Purchaser in connection with granting such 
access, mcluding, without limitation, any requirement that such access occur 
under the supervision of Purchaser’s designated technical specialists and in a 
manner that does not interfere with the operation of the Transmission Tower or 
premises, (ii) in a writing signed by Purchaser and such Affected Lessor, to the 
extent permitted by law, indemnify Purchaser and hold Purchaser harmless from 
and against any loss, cost or damage s u f f d  or incurred by Purchaser or any 
claim against Purchaser that may arise fiom or in connection with the Affected 
Lessor’s physical access to the Common Equipment andor entry to the premises, 
Transmission Tower or Tower Site, (iii) maintain comprehensive g e n d  liability 
(occ-ce) insurance in an amount of not less than 91,000,000 covering any 
accident, injury or claim for damages or other recourse arising in connection with 
Purchaser granting physical access to the Common Equipment andor entry to the 
premises, Transmission Tower or Tower Site to the Affected Lcrsor, to be 
evidenced by delivering to Purchaser, prior to the M e d a l  Lessor physically 
accessing the Common Equipment andlor entering the premises, Transmission 
Towcr or Tower Site, a certificate of insurance that names the Purchaser as an 
addi~cnal insured thereunder, or in the event that the Meetad Lessor is a 
governmental instrumentality that is self-insured under state law, provides 
evidence of self-insurance in an amount not less than S1.000,OOO; and (iv) restore 
thepremises, Transmission Tower and Tower Site and any improvements thereto 
to the condition in which the same wen  found before any such entry upon the 
premises, Transmission Tower or Tower Site was undertaken; (E) the duration of 
any right to use the Common Equipment shall cease upon the earlier to occur of 
(i) the expiration of the thirty (30) day offer period within which to purchase or 
acquire the Common Equipment after Purchaser discontinues use of the Common 
Equipment, or (ii) the expiration of the thirty (30) day offer period wthin which 
to assume a Tower Site Lease as contemplatrd in Section 7.26@)(ii)(C); (F) the 
Affected Lessor may not assign its right to use Common Equipment or its right to 
assume a Tower Site Lease and any a r t a p t  to do so will terminate the Affected 
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Lessor’s right to assume such Tower Site Lease and any right to use such 
Common Equipment; and (G) Purchaser’s obligations under this Section 7.26@) 
shall immediately terminate without liability to Purchaser if the Affected Lessor 
leases the spectrum under its FCC License to any Person other than Purchaser or -- 
one of its Affiliates. 

(v) For the avoidance of doubt, the provisions of this 
Section 7.26(b) shall be applied on a site-by-site basis with respect to the 
Common Equipment located at such site and neither Sellers nor Purchaser shall 
have any obligation to operate, provide use of or access to Common Equipment to 
an Affected Lessor at any other Transmission Tower or T o w a  Site.” 

Section 7.290) (Third Party Dedicated Equipment) of the Agreement is hereby 7. 
amended and restated in its entirety to read as follows: 

“@) Subject to the provisions of Section 7.29(a), within six (6) months 
after the Closing Date, Sellers shall sell, assiga bansfn; convey and dcliva all of 
their respective right, title and interest in and to any Third Party Dedicated 
Equipment at its fiur market value to the third party holda of the ITFS FCC 
License to whom such equipment’s use is dedicated, on reasonable terms and 
conditions othervase satisfactory to Sellers. Prior to any such sale, Sellers shall 
permit such ITFS FCC licensees to conhnue to use such equipment free of charge; 
provided, however. that Sellm shall have no obligation to maintain, repair, insure 
or operate any Third Party Dedicated Equipment or any responsibility for the 
functionality of such equipment. If and to the extent that Sellers do not sell, 
assign, transfer or otherwise dispose of any such equipment within six (6) months 
after the Closing Date, then Sellers shall execute a bill of sale to assign and 
transfer the remaining equipment not so disposed of to Purchaser at no cost to 
Purchase, provided, however, that if prior to such date Sellers have entered into 
an agrcement to sell, assign, -fer or otherwise d q o s e  of any such remaining 
equipment, Sellers shall transfer the same to Purchasers only if and when such 
agreement is terminated prior to the consummation ofsuch sale, assignment, 
transfer or orher disposition.” 

The following paragraph shall be inserted as a new paragraph at the end of 8. 
Section 7.29(b) (Third Party Dedicated Equipment) of the Agreement: 

. “If any Third Party Dedicated Equipment is located on a portion of an 
acquired Transmission Tower or a Transmission Tower or Tower Site that is the 
subject of an acquired T o m  Site Lease, der the Closing, Puxchasar shall 
provide the owner of such equipment with continued authorization to locate that 
Third Party Dedicated Equipment on Purchaser’s leased portion of that 
Transrmssion Tower or Tower Site, or Ifthat Transmission Tower is an acquired 
Transmission Tower, on the p d o n  of that Transmission Tower where such Third 
Party Dedicated Equipment is located as of the date of this Agreement, on 
commercially reasonable fenns (including economic terms) to be agreed between 
Purchaser and the owner of such equipment; prmded, however, that 



(i) Purchaser’s obligations under this Section 7.29 with respect to the Third Party 
Dedicated Equipment shall immediately taminate wthout liability to Purchaser if 
the owner of such equipment leases the spectrum under ~ t s  FCC License to any 
Person other than Purchaser or one of its Amliates, (ii) the owner of the Third 
Party Dedicated Equipment may not assign its right to locate the Tnird Party 
Dedicated Equipment on the applicable Transmission Tower or Tower Site and 
any attempt to do so will terminate Purchaser’s obligation to permit the owmer of 
such equipment to locate such Third Party Dedicated Equipment on such 
Transmission Tower or Town Site, (iii) Purchaser is in no way assuming any of 
the obligations under any rejected spec- lease relatug to such Third Party 
Dedicated Equipment, (iv) although Purchaser will authonze the continued 
location of Third Party Dedicated Equipment on Transmission Tow- or Tower 
Sites as contemplated above, Purchaser will not have any obligation to maintain 
T h r d  Party Dedicated Equipment, any Transmission Tower or any Tower Site or 
any responsibility for the functionality of any Third Party Dedicated Equipment. 
any Transmission Tower or any Tower Site, (v) Sellers shall be authorized to 
locate any Th~rd Party Dedicated Equipment it may own upon the premises or 
Transmission Tower where it is located as of the date of this Agreement for the 
six (6)-month period following the Closing Date free of charge, and (VI) the 
duration of any authonzation to locate Third Party Dedicated Equipment on any 
portion of any Transmission Tower or Tower Site p a n t  to this paragraph shall 
termmate, with reasonable prior notice to the owner of such equipmenL upon the 
earlier to occur of (A) Purchaser’s discontinued use of any essential equipment 
currently located on the Transmission Tower or Tower Site, or (9) Purchaser’s 
termination or abandonment of the Tower Site Leasc or TransmissLon Tower, as 
applicable. For the avoidance of doubt, if Sellers sell. assign. transfer or 
otherwise dispose of any Third Party Dedicated Equipment after the Closing in 
compliance with Sellers’ obligations under this Section 7.29, then provided such 
assignee or transferee is the holder of the ITFS FCC License to whom such 
equipment’s use is de&cated, Purchaser shall provide the new owner of such 
equipment with the same rights as set forth in this paragraph (other than the rights 
set forth III subsection (v) of this paragraph), provided that the new owna and 
Purchaser can agree upon commercially reasonable terms for the continued 
location of thc equpment on Purchaser’s leased portion of that Transmission 
Tower or Tower Site, or if that Transmission Tower is an acquired Transmission 
Tower, on the portion of that Transmission Tower where such Third Parly 
Dedicated Equpmenr is located as of the date of this Agreement” 

The foLIowmg items &all be added at the end of the Tower Site Leases portion of 

y_ 
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9. 
Schedule 2.02(i) (Real Propcrty Leases) of the Agreement, such items to be additional 
Tower Site Leases: 
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